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QUEER LOVING

Siobhan B. Somerville

In the past decade, popular and juridical debates about lesbian and gay civil 
rights in the United States have been driven primarily by a liberal discourse of 
inclusion, framed by the assumption that lesbians and gay men constitute one of 
the last groups of excluded “minorities” to be denied full citizenship under the 
law. Such a view tends to rely on an optimistic reading of the history of civil rights 
in the twentieth-century United States, a reading that moves gradually from dis-
crimination against minority groups toward the fulfi llment of an idealized democ-
racy, in which all individuals have equal opportunities to inhabit the roles, rights, 
and responsibilities of citizens. This narrative of progress also creates and main-
tains comparisons among different historically excluded groups, such that the 
rights gained by one group establish a precedent for another group’s entitlement 
to the same rights.1 Although many critics have argued that identity categories are 
intersecting, not parallel, categories of analysis, our knowledge still tends to be 
organized through analogies naturalized in the context of identity politics, includ-
ing the notion that sexual identity is in most ways, or at least in the most salient 
ways, like race.2

One version of this analogy, sometimes referred to as the “miscegenation 
analogy,” has become increasingly visible in recent public debates about same-
sex marriage. In a December 14, 2003, opinion piece for the New York Times, for 
instance, David E. Rosenbaum states that “as a political, legal and social issue, 
same-sex marriage seems to be now where interracial marriage was about 50 years 
ago.”3 Likewise, Gail Mathabane asserts in USA Today that “interracial couples 
were [once] in the same boat that same-sex couples are in today. They were vili-
fi ed, persecuted and forbidden to marry. Interracial marriage was considered a 
felony punishable by fi ve years in a state penitentiary.” Naturalizing a progressive 
teleology of rights, Mathabane continues, “Like interracial marriages, same-sex 
marriages are bound to become legal sooner or later, especially since the U.S. 
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Supreme Court struck down state same-sex sodomy laws [in Lawrence v. Texas 
(2003)].”4 

In legal argumentation the analogy between same-sex and interracial cou-
ples has played a signifi cant role for as long as the constitutional right to same-sex 
marriage has been argued before the courts.5 From Baker v. Nelson (1971), the 
fi rst case in which same-sex marriage was presented (unsuccessfully) to a U.S. 
state court, to more recent challenges to state marriage regulations, advocates have 
argued that the strongest precedent for a constitutional right to same-sex marriage 
can be found in earlier decisions on interracial marriage.6 The two cases most 
consistently invoked are Loving v. Virginia (1967), the landmark U.S. Supreme 
Court decision that unanimously struck down state laws prohibiting interracial 
marriage, and, to a lesser extent, Perez v. Sharp (1948), in which the California 
Supreme Court became the fi rst state court to rule that antimiscegenation statutes 
violated the equal protection clause of the Fourteenth Amendment.7

The miscegenation analogy seems to have widespread appeal, but what-
ever its rhetorical power, it has obscured the complicated ways in which race and 
sexual orientation have been intertwined in U.S. law. Too often the history of inter-
racial heterosexuality in the United States is narrated as if it had nothing to do 
with the history of homosexuality—except as a precedent.8 In fact, the current use 
of the miscegenation analogy enacts a kind of amnesia about how U.S. legal dis-
course historically has produced narratives of homosexuality in relation to race. 
This amnesia results in part from the methods by which precedent is produced 
by lawyers and judges, who, as active interpreters of the law, often creatively and 
oppositionally isolate fragments of past decisions to support their present cases. 
While precedent is usually understood, at its best, as a process of creative remem-
bering, it is also a powerful form of forgetting. Establishing precedent involves 
extracting a legal principle from its historical contexts and recontextualizing it, 
shorn of the particularizing details of any single case, in the present. As a method 
of judicial reasoning, the production of precedent is often an enabling (though not 
uncontested) argumentative tool; as a method of historical thinking, however, it 
entails inevitable loss through its tendency to discard the contexts that yielded a 
legal principle in the fi rst place.

Rather than take the legal history of race, particularly of interracial mar-
riage, out of its original context and insert it into current debates about gay and 
lesbian civil rights, I focus in this essay on what has been largely ignored in that 
process: how constructions of homosexuality (and heterosexuality) were inter-
twined with key congressional legislation and court decisions about race during 
the 1950s and 1960s. Instead of assuming that an earlier politics of race set a 
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precedent for a later politics of sexual identity, I explore how these two categories 
were imagined in relation to one another during the same moment, roughly the 
two decades following World War II, a period defi ned by civil rights challenges to 
a legal system that had openly sanctioned racial segregation and discrimination 
in the United States. I examine two turning points in the legal history of homo-
sexuality during this period, both concerning immigration and naturalization, to 
show how shifts in federal juridical constructions of homosexuality coincided with 
major changes in the legal discourse of race. Thus, rather than posit a consecutive 
relationship (i.e., precedent) between the legal history of race and that of sexual 
orientation, I look “sideways” to consider how these categories were produced 
simultaneously.

I focus on the two decades between Perez and Loving because during this 
period the legal status of interracial (heterosexual) marriage changed from widely 
prohibited to constitutionally protected, a change that we might tentatively map 
as a shift from “queer” to “normative,” at least within the sphere of law.9 This 
shift coincided with the increasing visibility and overt criminalization of homo-
sexuality in U.S. laws. Noticing the simultaneity of these shifts makes possible a 
key argument that I trace in this essay: that the legal construction of interracial 
heterosexuality is as much a part of the history of (homo)sexuality as it is a part 
of the history of race. The legal history of interracial heterosexuality is relevant 
to that of homosexuality not only because of its role in establishing precedent but 
also because it helps us understand the extent to which the very production of 
prohibited forms of sexuality in legal discourse has been embedded in discourses 
of race. I do not necessarily want to eliminate analogies between race and sexual 
orientation, or between interracial and same-sex desire, but I do want to make it 
more diffi cult to assume them. By recognizing the cultural and historical produc-
tion of these analogies, I insist on the necessity of imagining other ways to nar-
rate the relationship between race and sexual orientation both in law and in the 
broader context of civil rights.10

Historicizing the Miscegenation Analogy

In legal argumentation, the miscegenation analogy is often used in ways that con-
fl ate two comparisons: fi rst, between certain types of historically prohibited sexual 
acts (e.g., sex between two people of the same sex is like sex between two people 
of different races); and second, between two types of historically prohibited forms 
of marriage (e.g., same-sex marriage is like interracial marriage). Because both 
involve the use of identity to determine the legality or criminality of a relationship 
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between two consenting adults, these two comparisons tend to be collapsed under 
the single label of the miscegenation analogy.

The fi rst kind of analogy, based on sexual acts, primarily concerns laws 
regulating sexual conduct that falls outside the private (protected) sphere of mar-
riage. What has been at issue is whether race, gender, or sexual orientation may 
be used to differentiate the degrees of criminality attached to particular acts. 
Laws singling out voluntary interracial sex for punishment were passed as early 
as 1662, when Virginia enacted a law that punished interracial fornication with a 
fi ne double that imposed for fornication between people of the same race.11 Histor-
ically, however, laws specifi cally regulating nonmarital interracial sex (including 
fornication, concubinage, cohabitation, and adultery) have been less widespread 
than laws against interracial marriage.12 As Randall Kennedy notes, “The same 
offi cials who insisted that interracial marriage posed a dire threat to white civili-
zation resisted attempts to prevent sexual relations across the race line, especially 
when the trespassing involved white men.”13 Renee C. Romano usefully discusses 
how this tendency reinforced hierarchies of gender as well as of race:

Marriages between blacks and whites challenged the racial status quo in 
a way that the mere fact of interracial sex did not. Most interracial sexual 
relationships involved white men and black women; these relationships 
were often a manifestation of white male privilege. Sexual relationships 
between blacks and whites could produce children, but these children 
would not be considered the legitimate heirs of their white kin. Sexual 
relationships could be long-standing, but the nonwhite partner would have 
none of the legal protections accorded to legitimate spouses. States accord-
ingly expended much more effort to prevent interracial marriages than 
interracial sex per se. In 1940 thirty-one states had laws prohibiting inter-
racial marriage, yet only six states barred interracial fornication.14

It was not until 1964, in McLaughlin v. Florida, that the U.S. Supreme Court 
unanimously overturned laws against nonmarital interracial sex. At issue was a 
Florida law, enacted in 1881, that made it a criminal offense for “any negro man 
and white woman, or any white man and negro woman, who are not married to 
each other [to] habitually live in and occupy in the nighttime the same room.” 
Interestingly, by indicating the gender of each participant, the law assumed that 
potential offenders were heterosexual; likewise it relied on an assumption that any 
domestic relationship between two people of different races and genders must be 
sexual. Carefully avoiding the question of marriage, the Supreme Court ruled in 
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McLaughlin that the Florida cohabitation law violated the equal protection clause: 
“There is involved here an exercise of the state police power which trenches upon 
the constitutionally protected freedom from invidious offi cial discrimination based 
on race.” In a separate concurrence, Justices Potter Stewart and William O. Doug-
las added: “It is simply not possible for a state law to be valid under our Consti-
tution which makes the criminality of an act depend upon the race of the actor. 
Discrimination of that kind is invidious per se.”15

Compared with laws against interracial sex and cohabitation, laws that 
differentiate explicitly between homosexual and heterosexual sex acts have 
been even less prevalent; in fact, they are a relatively recent phenomenon in the 
United States. For most of U.S. history, laws against sodomy criminalized a range 
of “unnatural” or “deviate” sex acts performed between men, between men and 
women, and between men and animals. In the 1970s a number of states repealed 
these laws but simultaneously began to target same-sex sodomy explicitly for the 
fi rst time. As a number of historians have noted, “This legislation had no his-
torical precedent, but resulted from a uniquely twentieth-century form of animus 
directed at homosexuals.”16 Such laws were fi nally deemed unconstitutional in the 
landmark Supreme Court decision Lawrence v. Texas (2003), which struck down 
a Texas law stipulating that “a person commits an offense if he engages in devi-
ate sexual intercourse with another individual of the same sex.”17 John Geddes 
Lawrence and Tyron Garner were arrested on sodomy charges in September 1998 
when Houston police, responding to a false report of a “weapons disturbance,” 
entered Lawrence’s unlocked apartment and found the two men having consensual 
sex. Outlining the constitutional issue in question, the majority opinion in Law-
rence v. Texas stated that the plaintiffs’ “right to liberty under the Due Process 
Clause gives them the full right to engage in their conduct without intervention of 
the government. . . . The Texas statute furthers no legitimate state interest which 
can justify its intrusion into the personal and private life of the individual.”18 Sig-
nifi cantly, the analogy between interracial (heterosexual) sex and same-sex sod-
omy did not play a major part in the Supreme Court’s majority opinion in Lawrence, 
which focused on due process and the right to privacy, not on equal protection.19 
The Lawrence decision nowhere mentioned McLaughlin v. Florida as precedent, 
even though laws against interracial cohabitation could be considered the closest 
analogy to laws against same-sex sodomy.20 

While the fi rst version of the miscegenation analogy—the comparison 
between same-sex and interracial sex—has been invoked relatively infrequently 
in legal battles, the second version, the comparison between same-sex and inter-
racial marriage, remains at the forefront of public debate, legislative action, and 
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potential Supreme Court rulings. Laws prohibiting interracial marriage were fi rst 
enacted in the American colonies in 1664 and were at one time or another codi-
fi ed in all but thirteen states and the District of Columbia.21 While marriage is 
traditionally a matter of state, not federal, jurisdiction, laws prohibiting interracial 
marriage have regularly been a concern at the federal level, particularly during 
periods when racialized boundaries have been perceived as unstable. “Between 
1909 and 1921,” Romano notes, “when the migration of blacks out of the South 
nationalized the race problem, twenty-one laws to prohibit interracial relationships 
were introduced into the U.S. Congress, even though Congress had long taken 
the position that states, not the federal government, should have responsibility 
for regulating marriage.”22 Until the mid-twentieth century state laws prohibiting 
interracial marriage were left intact by the Supreme Court, even after other segre-
gationist laws had been struck down.23

The fi rst successful challenge to state antimiscegenation laws in the twen-
tieth century took place in 1948, when the California Supreme Court decided the 
case of Perez v. Sharp.24 Andrea Perez, a white woman, and Sylvester Davis, an 
African American man, were denied a marriage license because of a California 
statute stipulating that “no license may be issued authorizing the marriage of a 
white person with a Negro, mulatto, Mongolian or member of the Malay race” and 
that all such marriages were illegal and void.25 The history of the law itself demon-
strated the uneven production of racialized categories in the law: when enacted in 
1872, the law had applied only to marriages between white people and “negroes” 
or “mulattoes,” but it had been amended twice, fi rst in 1901, with the addition of 
“Mongolians” (intended to target those of Chinese ancestry) and again in 1933, 
with the addition of “the Malay race” (intended to target Filipinos).26 In the 4–3 
Perez decision, the California court ruled that the law’s provisions “are not only too 
vague and uncertain to be enforceable regulations of a fundamental right, but . . . 
they violate the equal protection of the laws clause of the United States Constitu-
tion by impairing the right of individuals to marry on the basis of race alone and 
by arbitrarily and unreasonably discriminating against certain racial groups.”27

During the next two decades other states followed California’s lead: while 
thirty states had interracial marriage laws in 1948, only sixteen states still had 
them in 1967. In that year, almost twenty years after Perez (and three years after 
McLaughlin had rendered laws against interracial cohabitation unconstitutional), 
the U.S. Supreme Court fi nally struck down laws against interracial marriage in 
Loving v. Virginia. The case had originated in 1958, when Mildred Jeter, an Afri-
can American woman, and Richard Loving, a white man, were married in the Dis-
trict of Columbia. Soon after their wedding, the Lovings moved to Virginia, where 
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both had been raised but where marriage between African Americans and whites 
was prohibited by the 1924 “Act to Preserve Racial Integrity,” which made it a fel-
ony for “any white person” to “marry any save a white person” and declared void 
any such marriage. The Lovings were arrested in their home in Caroline County, 
Virginia, and were indicted by a grand jury in October 1958 for violating that law. 
After a series of appeals, in 1967 the case reached the Supreme Court, which 
ruled unanimously that laws against interracial marriage violated the equal pro-
tection and due process clauses, adding that “the fact that Virginia prohibits only 
interracial marriages involving white persons demonstrates that the racial clas-
sifi cations must stand on their own justifi cation, as measures designed to maintain 
White Supremacy.” Further, Loving unambiguously confi rmed that marriage was 
a fundamental right: “The freedom to marry has long been recognized as one 
of the vital personal rights essential to the orderly pursuit of happiness by free 
men,” and “under our Constitution, the freedom to marry, or not marry, a person 
of another race resides with the individual and cannot be infringed by the State.”28 
By constituting the space of interracial marriage as a protected private sphere, the 
ruling was thus a signifi cant victory in a series of decisions that attempted to dis-
mantle the legitimacy of white supremacy in the law.

Laws explicitly limiting marriage to heterosexual couples (or prohibiting 
same-sex marriage) have a much shorter history than laws against interracial mar-
riage. For most of U.S. history, state marriage laws have been assumed to apply 
only to heterosexual couples. Efforts to legalize same-sex marriage began in the 
1970s, when a number of cases challenged marriage laws in state courts, includ-
ing those of Minnesota, Kentucky, and Wisconsin.29 Some of these cases, such 
as Baker v. Nelson, invoked Loving as a precedent, without success.30 The issue 
did not reach the forefront of national public debate about gay and lesbian rights, 
however, until two decades later, when the Hawaii case Baehr v. Lewin (1993) ini-
tiated a “second wave” of same-sex-marriage lawsuits.31 In the amicus brief sub-
mitted in 1992 to the Hawaii Supreme Court by the Lambda Legal Defense and 
Education Fund, Kirk Cashmere and Evan Wolfson argued that the “opposite sex” 
requirement of marriage law burdened “gay people’s right to choose our life part-
ners, like the analogous racial restriction in Loving.”32 However, the judge saw the 
issue not in terms of discrimination against gay and lesbian people but in terms of 
sex discrimination: “[The law in question] regulates access to the marital status 
and its concomitant rights and benefi ts on the basis of the applicants’ sex.” The 
interpretation of the case as turning on “a sex-based classifi cation” had special 
signifi cance in Hawaii, whose constitution (unlike the U.S. Constitution) explic-
itly prohibits discrimination on the basis of sex.33 Under the state’s equal protec-
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tion laws, sex-based classifi cations are assumed to be unconstitutional unless the 
government can prove that they achieve a compelling state interest. The analogy 
between race and sex (rather than sexual orientation) was the most readily avail-
able in Baehr because, as William N. Eskridge Jr. explains,

the analytical structure of part one of Loving supported the argument that 
same-sex marriage bars are sex discrimination: the state’s different treat-
ment of white-black and black-black couples is race-based discrimination, 
because the regulatory variable, the item that changes the legal treatment, 
is the race of one of the partners; similarly, the state’s different treatment 
of female-female and female-male couples is sex-based discrimination, 
because the regulatory variable, the item that change[s] the legal treat-
ment, is the sex of one of the partners.34

As the opinion in Baehr stated, “Substitution of ‘sex’ for ‘race’ . . . yields the pre-
cise case before us.” This novel argument detached same-sex marriage from the 
question of sexual orientation altogether, a move that some have criticized for eras-
ing the question of lesbian and gay rights. In fact, the Baehr court insisted that “it 
is immaterial whether the plaintiffs, or any of them, are homosexuals.”35

More recently, in Goodridge et al. v. Department of Public Health (2003), 
the Massachusetts Supreme Judicial Court has taken a different approach by 
invoking the more familiar analogy between race and sexual orientation in its rul-
ing that the exclusion of same-sex couples from the institution of civil marriage 
violated that state’s constitution. Goodridge explicitly cited cases about interra-
cial marriage as precedents for same-sex marriage: “In this case, as in Perez and 
Loving, a statute deprives individuals of access to an institution of fundamental 
legal, personal, and social signifi cance—the institution of marriage—because 
of a single trait: skin color in Perez and Loving, sexual orientation here.” The 
judge’s opinion turned on the argument that “the marriage restriction is rooted in 
persistent prejudices against persons who are (or who are believed to be) homo-
sexual.”36

As Baehr and Goodridge demonstrate, invoking the analogy between same-
sex marriage and interracial marriage can produce quite different legal strategies, 
depending on the local context. While the judge in Baehr found the argument 
based on sex discrimination compatible with Hawaii’s state constitution, the judge 
in Goodridge crafted an argument that likened sexual orientation to race because 
it was supported by the Massachusetts state constitution. In the next section, I 
shift my attention to the federal constitutional questions at stake in these various 
instantiations of the miscegenation analogy.
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“Like Race” Arguments

These two versions of the miscegenation analogy—one comparing prohibited 
sexual acts, the other comparing historically contested forms of marriage—
participate in a more general reliance on analogies to race in civil rights cases. In 
an important consideration of the possibilities for moving beyond identity-based 
strategies, legal scholar Janet E. Halley examines the prevalence of “like race” 
arguments, emphasizing the extent to which such analogies have been taken for 
granted in legal challenges on behalf of any number of historically subordinated 
groups, including gay men and lesbians. In Halley’s words, “Asking the advocates 
of gay, women’s, or disabled peoples’ rights to give up ‘like race’ similes would 
be like asking them to write their speeches and briefs without using the word 
‘the.’ ” Halley is wary of the ease with which such analogies are made, primarily 
because she sees contemporary sexual orientation and sexuality movements as 
distinct from other identity movements “in harboring an unforgivingly corrosive 
critique of identity itself.” Nevertheless, she admits that such analogies may be 
inevitable: “‘Like race’ arguments are so intrinsically woven into American dis-
courses of equal justice that they can never be entirely forgone. Indeed, analogies 
are probably an inescapable mode of human inquiry and are certainly so deeply 
ingrained in the logics of American adjudication that any proposal to do without 
them altogether would be boldly utopian.” Building on queer approaches, Halley 
ultimately urges her readers to move beyond identity-based frameworks altogether, 
to foreground not “who we are but how we are thought,” but she also acknowledges 
the stubborn and seemingly intractable persistence of analogous thinking in the 
American legal system, and perhaps in American culture more broadly.37

Historian Peggy Pascoe also usefully attends to the choices that legal advo-
cates and political activists have made in arguing for the right to same-sex marriage. 
Like Halley, Pascoe notes the unmistakable prevalence of analogies to race rather 
than to other categories of identity, such as sex/gender. Pascoe observes that “what 
is even more striking than the consistency with which lesbian and gay activists have 
resorted to comparisons to discrimination on the basis of race was the reluctance 
they initially showed to connecting gay rights issues to categorization by sex.”38 
But it is important to recognize that “like race” comparisons are more appealing 
because of the distinctive argumentative power of race in federal constitutional rea-
soning. “Like race” arguments are so prominent primarily because of the key role 
of the Fourteenth Amendment as the authority for equal protection. Because the 
Fourteenth Amendment was created in 1868 on behalf of a specifi c racialized group, 
previously enslaved African Americans, “like race” arguments implicitly refer to 
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this constitutional apparatus for challenging identity-based discrimination. As Mary 
Eaton notes, “A fairly entrenched notion in constitutional jurisprudence is that enti-
tlement to equal protection can be determined by comparing the situation of those 
seeking inclusion to that of African-Americans, the original suspect class.”39

Race thus remains one of the most powerful categories in constitutional 
law because, along with ethnicity and national origin, it triggers the highest level 
of judicial review, known as “strict scrutiny,” in questions of equal protection. 
According to this standard, a law that applies only to “suspect classifi cations”—
race, ethnicity, or national origin—will be declared unconstitutional unless that 
law is “narrowly tailored” to accomplish “a compelling state purpose.”40 In other 
words, when a law includes an explicit reference to race, it is presumed to be 
unconstitutional and the government must prove that a compelling state interest 
makes the racial classifi cation necessary. The standard of strict scrutiny arose 
out of a concern that “prejudice against discrete and insular minorities may be 
a special condition, which tends seriously to curtail the operation of those politi-
cal processes ordinarily to be relied upon to protect minorities.”41 To be consid-
ered a suspect class, a group must “1) have suffered a history of discrimination; 
2) exhibit obvious, immutable, or distinguishing characteristics that defi ne them 
as a discrete group; and 3) show that they are a minority or politically power-
less.”42 Signifi cantly, gender, unlike race, is not automatically considered a sus-
pect classifi cation and instead receives “intermediate” scrutiny, a lower standard 
of judicial review. Under this standard, a law discriminating on the basis of gender 
“must serve important governmental objectives and must be substantially related 
to achievement of those objectives.”43 Stephen Clark points out that, according to 
Supreme Court interpretations of the Constitution, “classifi cations based on sex 
are not inherently suspect, which leaves open the possibility that non-stigmatizing, 
‘mirror image restrictions,’ such as sex-segregated restrooms, do not trigger skep-
tical scrutiny under current sex equality law.”44 Finally, sexual orientation has 
not been subject historically to either intermediate or strict scrutiny, only to the 
“rational basis” test, the weakest and default standard of judicial review. Under 
the rational basis test, judges typically defer to the legislative branch: “the general 
rule is that legislation is presumed to be valid and will be sustained if the classifi -
cation drawn by the statute is rationally related to a legitimate state interest.” Even 
if the Court disagrees with such a law, it tends to leave it in place because “the 
Constitution presumes that even improvident decisions will eventually be rectifi ed 
by the democratic processes,” rather than by the judicial branch.45

Thus the Supreme Court has historically construed race, gender, and sex-
ual orientation as having different levels of status in terms of constitutional doc-
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trine. Far from being parallel categories of difference and power, race, gender, and 
sexual orientation are arranged in a three-tiered hierarchical relationship. That 
is, as Evan Gerstmann explains, “the courts apply different standards to different 
laws depending on what group is affected by those laws. . . . So, for example, one 
law banning African Americans from the military, another law banning women, 
and another banning gays and lesbians would all be subject to different levels of 
judicial review.”46 This hierarchical arrangement among categories of identity may 
strike those working outside legal studies as strange, since it has become axiom-
atic in many fi elds that neither gender nor race can be considered a more funda-
mental category of oppression. In doctrinal terms, legal advocates for same-sex 
marriage are attempting to rearrange the formal relationship among these varia-
tions of identity-based discrimination, elevating sexual orientation to the level of 
judicial review, strict scrutiny, that race currently receives.

This effort to forge a theoretical parallel between race and sexual orienta-
tion in interpretations of the Fourteenth Amendment is, then, a formidable goal 
with potentially wide-ranging consequences in many areas of law, not just mar-
riage law. Most legal scholars agree that the analogy to Loving—or some variation 
of it—offers the strongest argument for same-sex marriage.47 While conceding its 
power, however, a number of critics have pointed to various problems with the anal-
ogy. One of the most useful lines of criticism has been pursued by scholars who 
argue for intersectional approaches to questions of identity.48 Extending Kimberlé 
Crenshaw’s pioneering work on race and sex in antidiscrimination doctrine to the 
intersection of race and sexual orientation, Eaton, for instance, observes that one 
effect of attempting to establish race and sexual orientation as parallel categories 
of discrimination is that, in practice, they tend to be seen as mutually exclusive; 
indeed, they are rarely discussed together in the same case. “Strikingly,” Eaton 
notes, “in the mass of [federal] judicial opinions concerning the equality rights of 
homosexuals, almost none refer to the race of the parties involved.”49 She locates 
only two cases in which the plaintiff’s race is explicitly mentioned: Williamson v. 
A. G. Edwards and Sons Inc. and Watkins v. U.S. Army (both 1989). Through 
close readings of these cases Eaton shows that even though the plaintiffs were 
African American gay men, the issue of race was virtually erased because of the 
court’s reliance on analogous thinking:

Through its preservation of difference, analogical reasoning inserts a space 
between the things analogized that may be narrowed according to degrees 
of logical correspondence, but remains ultimately unbridgeable. The effect 
of this is plain: The possibility of cross-identifi cation or consubstantial 
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oppression is utterly unintelligible in a mode of reasoning that depends 
upon a separation between identities or oppressions. “Black homosexual” 
is therefore an oxymoron in an analogical comparison of blacks and homo-
sexuals.50

As Eaton shows, one of the most debilitating effects of such thinking is the era-
sure of those who might be subject to discrimination on the basis of both race and 
sexual orientation, or what Devon Carbado terms “compound discrimination.”51

Lawrence v. Texas is a case in point. The racial identities of Tyron Garner, 
who is African American, and John Lawrence, who is white, are unmarked in 
the offi cial documents related to the Supreme Court decision. Most people were 
not aware of the interracial aspect of the case until photographs of the pair were 
published in news accounts of the decision.52 But race may have played a sig-
nifi cant role in the incident that precipitated the case. Accounts of the circum-
stances under which police were summoned to Lawrence’s apartment are sketchy, 
in part because neither the arresting offi cer nor Lawrence and Garner themselves 
have been willing to discuss the details publicly. According to most news reports, 
the caller who had alerted the police had complained of a disturbance caused by 
someone armed, often described as “a crazy man with a gun.”53 But some reports, 
especially early ones, suggested that the caller had referred to Garner’s race. The 
Associated Press, for instance, reported that “a neighbor tricked police with a 
false report of a black man ‘going crazy’ in John Geddes Lawrence’s apartment.”54 
While this “weapons disturbance” was later proved false, it set the conditions for 
the lawful entry of the police into Lawrence’s apartment. If we frame this incident 
in a way that does not detach the history of racism in the United States from that 
of sodomy and homosexuality, it is possible to see that the racialization of Gar-
ner may have played a signifi cant factor in eliciting the police’s scrutiny. That is, 
while the case has been interpreted as one in which the police enforced a sodomy 
law to punish two gay men, it is just as plausible that without the presence of an 
African American man (who also happened to be gay) in a white man’s apartment, 
the police might have chosen a different response (or none at all). As the Harris 
County sheriff’s spokesman noted, there was no record of the sodomy law’s ever 
having been invoked to arrest anyone in a private home prior to this case: “In 
all candor, I don’t believe we’ve ever made an arrest before under those circum-
stances.”55

This method—focusing on the rare instances in which race and sexual 
orientation are found in the same case—is one useful strategy for contesting legal 
thinking that, through the logic of analogy, isolates the two from each other. In 
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larger theoretical terms, as Eaton notes, analogous thinking also sustains the fi c-
tion that heterosexuality and homosexuality are binary opposites: “If racial era-
sure is as crucial to the survival of the homo/het divide and the continued con-
tainment of homosexuality as an outsider category within it, then reracializing the 
homosexual body is equally necessary to a strategic disruption.”56 Eaton insists 
that racializing homosexuality is a necessary step in destabilizing this binary, 
which sustains homophobic laws. While this method of locating sites in which 
“compound discrimination” may have been at work is crucial, it is only a starting 
point for exploring the intersections of race and sexual orientation in U.S. law.57

In the next section I propose another method for moving beyond analogous 
thinking, one that does not depend on locating individual cases in which race and 
sexual orientation are both explicitly mentioned together.58 Instead, my method 
looks across different cases from the same Supreme Court docket. By doing so, I 
move in a direction compatible with Halley’s call for a shift in focus “from persons 
to discourses, from coherentist identity politics to critical theory.”59 I show that 
even though specifi c cases about homosexuality may seem to have nothing to do 
with race, we can still ask about and discover the extent to which juridical con-
structions of homosexuality have shaped and been shaped by juridical discourses 
of race by looking at them simultaneously. To deepen this analysis, I take a genea-
logical approach to the cases themselves, with an eye to the legislative production 
of the law in question, as well as to its interpretation by the judicial branch. I thus 
look at the unacknowledged logic—located in the language, metaphors, and nar-
rative structure used to render laws and rulings—that ties constructions of race 
and homosexuality together within the same legal history.

Race, Sexuality, and Cold War Immigration Policy

In 1967, three weeks before the Supreme Court decided the Loving case, it was 
busy deliberating on sexual matters of another kind in Boutilier v. Immigration 
Service, which challenged the constitutionality of a federal law that excluded 
homosexuals from eligibility for immigration and naturalization. In 1963 Clive 
Michael Boutilier, a native of Canada, applied to become a naturalized U.S. citi-
zen. Boutilier had immigrated into the United States with his family in 1955, when 
he was twenty-one years old. As a regular part of the naturalization process, he was 
asked about his sexual history both before and after entry into the United States, 
and he answered truthfully that he had engaged in sexual activity with both men 
and women from the age of fourteen, information that he had not disclosed when 
he had initially entered the United States. After reviewing Boutilier’s sexual his-
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tory, the U.S. Public Health Service determined that he was affected with “a class 
A condition, namely, psychopathic personality, sexual deviate,” a class excluded 
from immigration into the United States at the time. The government immediately 
began deportation proceedings, which Boutilier and his lawyers challenged all the 
way to the Supreme Court. In a 6–3 decision, however, the Court in 1967 upheld 
the constitutionality of the law, and Boutilier was deported. Boutilier’s life after 
the ruling has not been well documented, but according to historian Marc Stein, 
he faced very diffi cult circumstances: “Presumably distraught about the Court’s 
decision . . . , Boutilier attempted suicide before leaving New York, survived a 
month-long coma that left him brain-damaged with permanent disabilities, and 
moved to southern Ontario with his parents, who took on the task of caring for him 
for more than 20 years.”60 He died in 2003.

At the heart of the Boutilier case lay a challenge to a law that had been 
passed fi fteen years earlier as part of the 1952 Immigration and Nationality Act 
(INA; also known as the McCarran-Walter Act). The congressional proceedings 
that led to the passage of this act marked the fi rst time that the language of homo-
sexuality had explicitly entered U.S. policy making on naturalization.61 The INA 
itself does not name “homosexuals” per se, but excludes “persons affl icted with 
psychopathic personality,” a designation that, according to the Public Health Ser-
vice, would be “suffi ciently broad to provide for the exclusion of homosexuals and 
sex perverts.”62 Boutilier’s case challenged the logic of this legislation by asserting 
that homosexuality in and of itself was not a mental disease.63 Boutilier’s doctors  
confi rmed that he was a homosexual yet insisted that he did not exhibit a “psycho-
pathic personality.” The Supreme Court dismissed their authority, however, and 
concluded that “the Congress used the phrase ‘psychopathic personality’ not in 
the clinical sense, but to effectuate its purpose to exclude from entry all homo-
sexuals and other sex perverts.”64 This interpretation was supported by the fact 
that in 1965, while Boutilier’s challenge was moving through the courts, Congress 
had amended the law by adding the term sexual deviation so that there would be 
no mistake about its intent to exclude homosexuals.65 In Boutilier “the Court had 
to lay bare that Congress was not concerned with the facts about homosexuality 
as such; that antipathy toward homosexuals as a group rather than a more general 
concern for the mental health of the nation was the motivating factor for the exclu-
sion,” as Arthur S. Leonard has noted.66

In addition to excluding homosexuals (under the “psychopathic personal-
ity” heading), the INA also explicitly named adultery as one of many prohibited 
acts that automatically disqualifi ed one from naturalization. But the exclusion 
of sexual suspect classes such as adulterers and homosexuals was certainly not 
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the only or the most acclaimed effect of the INA, which was the fi rst legislation 
to organize all the existing provisions governing immigration and naturalization 
into a single, comprehensive law.67 In ideological terms, the INA is perhaps best 
known for its strident anticommunism, instantiated through its sweeping provi-
sions against “subversives,” which refl ected the Cold War characterization of com-
munism as an “alien movement.”68 The legislation is also understood to represent 
a watershed shift in the deployment of race in U.S. policy on immigration and 
naturalization. The language of race had been a primary mechanism for determin-
ing the eligibility of migrants to enter the United States and/or to become U.S. 
citizens since 1790, when the fi rst federal law on naturalization restricted this 
privilege to “free white persons.” The INA of 1952, however, removed the explicit 
language of race from provisions on both immigration and naturalization, substi-
tuting “national” origin as the basis for excluding immigrants and stating that 
“the right of a person to become a naturalized citizen of the United States shall not 
be denied or abridged because of race or sex.”69 

The simultaneous production of the provisions concerning race and sexu-
ality in the INA suggests a larger shift in federal discourses of marriage, family, 
and citizenship that would become visible in the coincidence between Loving and 
Boutilier in the Supreme Court docket of 1967. Although these new provisions—on 
the one hand effacing race, on the other foregrounding sexual acts and identities—
were not explicitly linked either in the text of the INA or in the proceedings that 
led to its enactment, they were bound together in at least two important ways. 
First, the concurrent appearance of provisions on homosexuality and adultery in 
this law was not arbitrary. When read together, these provisions suggest that law-
makers brought closer scrutiny—and the power of the state—to bear on sexual 
acts and identities that seemed to threaten the normative status of monogamous 
heterosexual marriage.70 Second, although this new level of scrutiny may seem 
to indicate that sexuality had “replaced” race as one of the primary principles 
of exclusion, it was in fact inseparable from the ongoing contestation over race in 
U.S. immigration and naturalization policy during this period.

In the congressional debates on immigration and naturalization that led to 
the passage of the INA, legislators apparently imagined adultery and homosexual-
ity in very different ways and demonstrated varying degrees of concern about the 
need for these new categories of exclusion. Adultery was newly enumerated as an 
act prohibited by the “good moral character” requirement, which had been in place 
since the fi rst naturalization statutes of the 1790s but which had remained unde-
fi ned in the law itself.71 The report of the Senate subcommittee that drafted the INA 
did not explain the changes that introduced adultery into the law; it stated only that 
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“more uniform regulations should be employed by the [Immigration and Natural-
ization] Service and adopted by the court, to the end that a higher general standard 
of good morals and personal and political conduct are [sic] established.”72

While adultery was considered a transgression of morality, homosexuality 
was constructed as a medical pathology.73 The subcommittee’s discussions focused 
on the obscure language of the Immigration Act of 1917, which had listed “persons 
of constitutional psychopathic inferiority” as one category of “physically and men-
tally defective individuals” who were excluded.74 The term constitutional psycho-
pathic inferiority had been used by nineteenth-century psychiatrists to describe 
criminals who were of “normal” mental ability but exhibited abnormal social 
behavior. In psychiatric usage, as Estelle B. Freedman notes, it came to be associ-
ated primarily with sexual crimes only in the 1920s and 1930s.75 In the 1950 Sen-
ate report that preceded the passage of the INA, the subcommittee acknowledged 
the lack of standard measures for diagnosing this condition and quoted an offi cer 
of the Public Health Service, who remarked that “we have certain mechanical 
aids in evaluating intelligence, and we are attempting to get defi nite yardsticks for 
establishing the diagnosis of constitutional psychopathic inferiority.”76 Further, 
the report admitted that even though the “constitutional psychopathic inferiority” 
exclusion had not been widely enforced, within the immigration and naturalization 
system it had been one of the law’s most controversial provisions:

Perhaps because of the diffi culty of diagnosis and defi nition, there have 
been numerous protests over continuation of this exclusion clause. A num-
ber of the appeals to the Immigration and Naturalization Service have 
been aimed at the diagnosis of “constitutional psychopathic inferiority” by 
the examining medical offi cers. The arguments before the subcommittee 
centered about two points of attack against the provision: (1) that it placed 
excessive and arbitrary powers in the hands of offi cials, and (2) [that] the 
term is vague, undefi ned, and has not served any useful purpose.77

Dismissing these arguments, however, the subcommittee decided that the exclu-
sion was not “unduly harsh or restrictive.” Instead, it altered the terminology 
slightly and provided a more specifi c explanation of its intent: “The purpose of 
the provision . . . will be more adequately served by changing that term to ‘persons 
affl icted with psychopathic personality,’ ” and “the classes of mentally defectives 
should be enlarged to include homosexuals and other sex perverts.”78

For reasons that remain unclear, this explicit reference to “homosexu-
als and other sex perverts” was dropped when the fi nal bill was drafted, leaving 
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only the vague term psychopathic personality. To dispel any perception that this 
term signaled an intent to ease the provisions, a new Senate report insisted that 
“this change of nomenclature is not to be construed in any way as modifying the 
intent to exclude all aliens who are sexual deviates.”79 Legal scholars offer various 
explanations for the omission of the more explicit language of “homosexuality,” 
“sex perverts,” and “sexual deviates” from the fi nal version of the legislation. Not-
ing that the acting surgeon general had stated on record that “considerable diffi -
culty may be encountered in substantiating a diagnosis of homosexuality,” Robert 
J. Foss suggests that the Public Health Service “wanted to avoid the enactment of 
a specifi c statutory exclusion that would make them responsible for trying to fi gure 
out who was a homosexual and who was not.” Foss also notes that it may simply 
have been an example of the persistent legal tradition of treating homosexuality 
as the crimen innominatum, a crime presumed to be so horrible that it was not 
to be mentioned in English. Whatever its original reasoning, after two Supreme 
Court cases had challenged the law in the late 1950s and early 1960s, Congress 
did amend it in 1965 by adding the term sexual deviation to the list of excludable 
traits and citing the Senate report reaffi rming the exclusion of homosexuals.80

The vagueness of the term psychopathic personality in the 1952 INA may 
account for the apparent lack of public knowledge of or interest in the exclusion 
based on homosexuality. The National Archives hold approximately 140 letters 
commenting on the INA, from individuals and groups such as the Daughters of 
the American Revolution, the Jewish Community Relations Council, and the Asso-
ciation of Immigration and Nationality Lawyers. Most of these letters concern the 
anticommunist or racial implications of the law; none of them refers directly to the 
exclusion of homosexuals (or to adultery, for that matter). Anxieties about gender 
and sexuality do surface obliquely in a few letters addressing the anticommunist 
aspects of the law. Contemplating the potential repeal of the INA, one woman from 
Wisconsin, for instance, feared that “emasculation of this Act is given the high-
est priority by the Communist Party!”81 Most of the letter writers, however, seem 
unaware of the sexual exclusions; if they did know about them, they tacitly agreed 
with the policies or shared Congress’s reticence about speaking directly about 
homosexuality on public record.

As the letter from Wisconsin suggests, anticommunist discourse may have 
been more readily available to articulate anxieties attached to the fi gure of the 
homosexual. On the surface, the new attention to homosexuality in the legislative 
history of the INA was consistent with the Cold War association between homosex-
uality and communism as twin threats to national security.82 In fact, as David K. 
Johnson has extensively documented, it was an era in which “many people in 
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postwar America saw . . . an intrinsic link between homosexuals and Commu-
nists. Both groups seemed to comprise hidden subcultures, with their own meeting 
places, literature, cultural codes, and bonds of loyalty.”83 Not coincidentally, the 
same Senate had recently generated another report, Employment of Homosexuals 
and Other Sex Perverts in the U.S. Government, which concluded that “homosexu-
als and other sex perverts are not proper persons to be employed in Government 
for two reasons; fi rst, they are generally unsuitable” because they “are law viola-
tors,” social “outcasts,” and frequent victims of blackmailers; and “second, they 
constitute security risks” because their “lack of emotional stability” and “weak-
ness of . . . moral fi ber . . . makes [sic] them susceptible to the blandishments of 
the foreign espionage agent.”84

Like much Cold War rhetoric, then, the INA implicitly linked communism 
and homosexuality as characteristics of “undesirable” immigrants, even as it 
appeared to rewrite the ways that race was deployed in U.S. immigration and natu-
ralization policy.85 By removing exclusions based on race, the INA might seem, on 
its surface, to have been part of the challenge to racial discrimination that contin-
ued through the civil rights era and that was perhaps most clearly articulated in 
the Supreme Court ruling in Brown v. Board of Education in 1954 and in the Civil 
Rights Act of 1964. World War II had helped force this reconsideration of the 
ways that racism had structured U.S. naturalization law, with critics pointing out 
that the only other country in the world that observed overt racial discrimination 
in immigration and naturalization policy was Nazi Germany.86 Indeed, the Senate 
subcommittee that drafted the INA noted that the “denial of naturalization based 
solely on race is an outmoded and un-American concept and should be eliminated 
from our statutes.”87 Such comments illustrate the signifi cant role that construc-
tions of race played in the U.S. government’s Cold War policies aimed at contain-
ing communism.88 In this context, the repeal of exclusions based on race was con-
sidered by many to be a shrewd advancement of foreign policy concerns. As one 
immigration offi cer commented in testimony presented to the Senate subcommit-
tee, “With the United States assuming a position of political, economic, and diplo-
matic prominence in the world, such statutes [on racial ineligibility] tend to raise 
doubts in the minds of the affected groups as to the true nature of a democracy 
and obviously provide a propaganda theme for those countries with designs of ulti-
mately imposing their peculiar political philosophies upon other countries of the 
world.”89 Using this barely veiled reference to communism, the offi cer deployed a 
now familiar liberal vision of a “color-blind” democracy as part of the anticommu-
nist ideologies that shaped Cold War culture. To continue explicitly racist immi-
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gration and naturalization policies left the United States vulnerable, by this logic, 
to communist “propaganda” that exposed American racial inequalities and thus 
undermined the legitimacy of U.S. “democratic” projects in foreign policy.

Yet as a number of scholars have argued, we should be deeply skeptical 
about placing the INA within a civil rights trajectory. The removal of the explicit 
language of racial prerequisites from the 1952 law did not mean that race had 
suddenly become irrelevant to U.S. policies on immigration and naturalization. 
On the contrary, by mobilizing national origin as the basis of the quota system, the 
INA continued to have profoundly racist effects on immigration policy.90 Despite 
some legislators’ claims, the INA was “permeated with the doctrine of racial 
superiority.”91 As Rachel Buff notes, “Although the law did eliminate restrictions 
against the naturalization of Asians as citizens, it implemented national-origins 
quotas that applied the 1920s ‘Nordic race theory’ of immigration restriction. In 
accordance with Nordic race theory, this law gave preference to immigrants of 
northern European backgrounds.”92 Even at the time of its passage, the INA’s 
racist implications were widely acknowledged. In a minority report, for instance, 
some members of the Senate Judiciary Committee contested the claim that the new 
legislation did away with racial discrimination. They asserted that the “sources of 
our national strength rest squarely on the guiding idea of our form of govern-
ment, the idea that every race and every creed among us is equally entitled to the 
protection of the American fl ag.” The new legislation did not uphold these goals, 
they argued, pointing out that quotas based on national origin constituted de facto 
“racial discrimination against Eurasians and colonial natives [of the West Indies], 
and national ancestry discriminations against Italians, Poles, and Greeks.”93 In 
addition, President Harry S. Truman vetoed the bill because he objected to the 
“unfair and discriminatory” system of national origins quotas (his veto was over-
ridden).94 Likewise, the New York Times strongly criticized the bill as “racist, 
restrictionist, and reactionary.”95 The INA’s removal of racial categories of exclu-
sion, then, indicated not the end of racialized and racist immigration and natural-
ization policies but the recognition that the explicit language of race was losing 
legitimacy in offi cial constructions of American citizenship.

How might we account for the simultaneous disappearance of the overt 
language of race and the new appearance of “outlawed” sexual formations, such 
as homosexuality and adultery, in the INA? The exclusions based on homosexual-
ity and adultery were profoundly entangled with the narrative that Congress was 
writing about the relationship between race and nation in the INA. There is noth-
ing in the record to indicate a conscious link between the removal of the explicit 
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language of race and the articulation of exclusions based on prohibited sexual 
categories. Their very coincidence, however, suggests an underlying logic that con-
nects these two aspects of the law, one structured by cultural assumptions that are 
refl ected in the language and imagery used by legislators and judges. Uncovering 
that logic requires different interpretive practices and forms of analysis that give 
credence to the unspoken associations and historical residue embedded in the 
discursive aspects of these legal texts.

One clue to how these concepts worked in tandem surfaces in the 1950 
Senate report on immigration that laid the groundwork of the act. In its discussion 
of the proposed changes, the Senate subcommittee noted that the original purpose 
of the “constitutional psychopathic inferiority” clause in 1917 was “to keep out 
‘tainted blood,’ that is, ‘persons who have medical traits which would harm the peo-
ple of the United States if those traits were introduced into this country, or if those 
possessing those traits were added to those in this country who unfortunately are 
so affl icted.’ ”96 In constructing homosexuality through the metaphor of “tainted 
blood,” the subcommittee tacitly reinforced an earlier discourse of eugenics; to 
exclude homosexuals was to invoke the logic of national purifi cation.97 Adultery 
was also linked, albeit less overtly, to a history of eugenics and models of national 
belonging in which citizenship was transferred through bloodlines. The term adul-
tery refers, after all, to “pollution, contamination, a ‘base admixture,’ a wrong 
combination.”98 To adulterate is “to render spurious or counterfeit; to falsify, cor-
rupt, debase, esp. by the admixture of baser ingredients.”99 (Not coincidentally, 
these meanings are also associated with the term queer, one meaning of which 
is “counterfeit; forged.”)100 If monogamous marriage was assumed to produce an 
unadulterated line of descent, adultery was imagined as the potential pollution of 
bloodlines through extramarital reproduction, thus scrambling the inheritance of 
property relationships and status. Further, as Ursula Vogel has pointed out, the 
legal history of adultery is thoroughly embedded in essentialist and asymmetrical 
understandings of gender. Because women’s bodies were the site of literal repro-
duction as well as of the transmission of family bloodlines, a wife’s extramarital 
sex might adulterate that lineage, while a husband’s could not. In the original laws 
on adultery, “only a wife was capable of committing adultery. . . . The very same 
act on the part of her husband had no name in the language of the law, as long as 
he did not violate the marriage of another man.”101

Although this double standard had long ago disappeared from the law 
itself, the underlying anxieties about property and pollution were embedded in the 
metaphors that legislators drew on when drafting the 1952 act. Just as the provi-
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sions regarding homosexuality apparently responded to eugenic concerns about 
“tainted blood,” the naming of adultery registered anxieties over paternity and the 
transmission of property. Not coincidentally, it echoed anxieties over the distribu-
tion of property that had also historically been elicited by interracial sex and mar-
riage, the prohibition of which helped shore up social and economic boundaries.102 
Thus, while the INA removed overt references to race from the requirements for 
American citizenship, Congress maintained a logic of blood purifi cation by invok-
ing the sexualized fi gures of the adulterer and the homosexual.103 When the explicit 
language of race disappeared, the underlying fantasy of national purifi cation—
an unadulterated Americanness—was articulated instead through the discourse of 
sexuality. Even though the law appeared “race-neutral” on its surface, the INA’s 
new provisions on prohibited sexual categories, along with those on “national ori-
gins,” reinforced rather than replaced the racist logic that had anchored U.S. immi-
gration and naturalization policy from its earliest instantiation.

The exclusions based on adultery and homosexuality were short-lived com-
pared to the prohibitions against other sexualized fi gures, such as polygamists and 
prostitutes. By 1979, following the American Psychiatric Association’s 1973 deci-
sion to remove homosexuality from its list of mental disorders, the surgeon general 
announced that the Public Health Service would no longer issue the medical cer-
tifi cates needed for the Immigration and Naturalization Service (INS) to exclude 
aliens solely on the basis of homosexuality.104 Without the participation of the 
Public Health Service, the existing policy was diffi cult to enforce. The reference 
to homosexuality was fi nally removed in 1990, when Congress undertook another 
sweeping reform of all immigration legislation; at that time, it deleted any refer-
ence to “persons of psychopathic personality” from the law. (In the meantime, 
however, Congress added infection with “the etiologic agent for acquired immune 
defi ciency syndrome [AIDS]” to the list of medical exclusions, in effect denying 
many gay men and immigrants of color from entry into the United States.)105 Simi-
larly, in 1981 Congress removed any explicit mention of adultery from the list of 
disqualifi cations from naturalization. (Since the removal of adultery from the let-
ter of the law, however, the INS has been known to exclude those with a history of 
adultery under the “good moral character” provision.)106

More recently, the underlying blood logic that organized earlier exclu-
sions has been articulated instead through the policy of “family reunifi cation,” 
whose explicit purpose is “to principally reunite nuclear families.”107 This policy, 
a central feature of the 1965 immigration and naturalization reforms, is tied to 
the somewhat obvious ideological goals of privileging and reproducing a model of 
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the nuclear family. The policy allowed the law to appear color-blind even as it was 
designed to achieve racialized effects, specifi cally to maintain the existing racial 
makeup of incoming immigrant groups. The racial dimensions of family reunifi ca-
tion were not lost on those who designed and supported the policy, such as Repre-
sentative Emmanuel Celler, chair of the House Judiciary Committee at the time. 
In discussions leading to the passage of the Immigration Act of 1965, Celler reas-
sured Congress that the immigrant pool would remain largely European: “There 
will not be, comparatively, many Asians or Africans entering this country. . . . 
Since the people of Africa and Asia have very few relatives here, comparatively 
few could immigrate from those countries because they have no family ties in 
the U.S.”108 This statement is astonishing and ironic, not least because it denies 
the state’s own history of using the technologies of slavery to destroy structures 
of kinship that might directly tie the United States to Africa. Celler’s predictions 
were also proved incorrect by the signifi cant increase in the number of immigrants 
from Asia, South America, and the Caribbean basin in subsequent decades. But 
the policy did have profound effects in another way: it placed heterosexual family 
structures even more squarely at the center of patterns of legal immigration and 
naturalization. Indeed, when compared with U.S.-born populations of the same 
age, recent immigrants are more likely to be married and less likely to be divorced, 
separated, or widowed. In 1995, for instance, familial relationships accounted for 
two-thirds of all admissions.109

The policy of family reunifi cation has brought to the surface many of the 
ideological goals implicit in the INA while masking the continuing salience of 
race to U.S. immigration and naturalization policy. Although the legislators who 
designed the 1952 law did not explicitly link homosexuality and adultery as simi-
lar types of prohibited status and conduct, these exclusions fi t coherently into a 
national narrative about normative sexuality: both exclusions reinforced the state’s 
investment in constructing potential citizens as monogamous, heterosexual, and 
married (or marriageable). The emphasis on monogamy and heterosexuality in 
immigration and naturalization law can be understood as part of a broad cultural 
and political emphasis on sexual discipline and the promotion of the nuclear fam-
ily after World War II, an ideological vision that had economic consequences, 
since the nuclear family played a necessary role in restructuring the postwar 
economy.110
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Loving  after Boutilier

Having provided a genealogy of the Boutilier decision and the INA, I now return to 
the Supreme Court docket of 1967. How do we account for the fact that the appar-
ent deracialization of marriage law in Loving v. Virginia was accompanied by a 
hardening of defenses against the homosexual in Boutilier v. Immigration Service? 
As I have argued, Boutilier challenged a deep history of normative citizenship 
that had sometimes been articulated through a discourse of race and sometimes 
through a discourse of sexuality. When seen in the context of federal immigra-
tion policy of the same period, Loving takes on a new signifi cance. In the eye of 
the law, the interracial couple was imagined as having a legitimate claim on the 
state at the same time that the nation was defensively constituted as heterosexual, 
incapable of incorporating the sexually suspect body. That the Supreme Court had 
reaffi rmed the exclusion of homosexuals from citizenship only three weeks earlier 
makes it particularly ironic that Loving is currently read as a precursor to gay and 
lesbian rights.

Those who make the analogy between interracial marriage and same-sex 
marriage often cite a crucial passage from the Loving decision: “The freedom to 
marry has long been recognized as one of the vital personal rights essential to the 
orderly pursuit of happiness by free men.” But it is a mistake to think that Loving 
was simply a case about race; instead, Loving was part of a crucial reconfi gura-
tion of sexual as well as racial citizenship. The right to marry was of course not 
unconditional but granted on the implicit condition that the subject to which the 
right accrued was heterosexual, regardless of race. To represent Loving only as an 
expansion of marriage rights is misleading; I would insist instead that while Loving 
did expand rights to marriage, it also effectively consolidated heterosexuality as a 
privileged prerequisite for recognition by the state as a national subject and citizen. 
An alternative lesson of Loving, in fact, is that “free men” may be identifi ed by any 
race, but their entitlement to that claim is based on their presumed heterosexuality. 
What activists fail to see when using Loving as a precedent for same-sex-marriage 
rights is that the case is not parallel to a history of homosexuality, as it is repre-
sented in the law; rather, it is embedded in the same history of sexuality that has 
determined the status of gay men and lesbians as excluded others. By establishing 
a fundamental right to marriage regardless of race, the federal state in effect shored 
up the privileges of heterosexuality through a logic that was on the surface antiracist 
and anti–white supremacist. Loving was decided, after all, at a moment when mar-
riage as an institution was being widely questioned in the United States. During the 
early 1960s the general population began to marry later, divorce more frequently, 
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or choose to stay unmarried.111 The legal system responded to such pressures by 
reconfi guring the parameters of legitimate marriage. As Pascoe has noted, in Lov-
ing “the U.S. Supreme Court allowed interracial couples to redefi ne as legitimate 
marriages relationships that courts had long stigmatized as ‘illicit sex.’ ”112 Thus 
the citizen-subject privileged by marriage was consolidated all the more vigorously 
as heterosexual when racial distinctions dropped out of the equation.

The point of my analysis is not to argue that Loving was wrong or mis-
guided. Instead, I am suggesting that advocates of gay marriage who use Loving 
as a precedent obscure its limitations, since its emancipatory claim of freedom 
to marry rests on the assumption that the homosexual is excluded from the cat-
egory of legitimate citizen-subject and the protections that accrue to it. As Boutil-
ier made clear, Congress unambiguously intended to deny gay men and lesbians 
access to full citizenship and, with the aid of the Supreme Court, constituted the 
legitimate American citizen as heterosexual and monogamous.

Loving, Boutilier, and the INA tell a powerful story about how sexual and 
racial ideologies were enlisted in the state’s production of citizens during the Cold 
War era. In the decades during which exclusions based on adultery and homosexu-
ality were an explicit part of immigration and naturalization policy, they served a 
specifi c purpose for lawmakers by providing an unspoken logic of blood purifi ca-
tion in the absence of the explicit language of race. It is important, however, to 
clarify the kinds of claims that can be based on these juridical texts. We cannot 
necessarily conclude that they were representative of understandings of race and 
sexual orientation in American culture more broadly. Further, these changes in 
federal law did not necessarily refl ect the formation of sexual or racial subjectivity, 
nor do they tell us how these laws were negotiated, at times oppositionally, by those 
who enforced or were subjected to them. These texts do, however, mark key shifts 
in offi cial discourses about what constituted an embodied American citizenry and 
what language was available for representing it. Although the explicit language of 
race was losing legitimacy in the eye of the law as a means of excluding potential 
citizens, the language of sexual pathology and pollution became increasingly avail-
able for circumscribing the characteristics of the ideal citizen.

The use of Loving in current emancipatory narratives of gay and lesbian 
civil rights would seem to depend on a willful amnesia about the ways that the 
legitimacy of interracial marriage in the law has been accomplished in relation 
to its thorough heterosexualization. What happens if we allow ourselves to con-
sider the troubling possibility that interracial marriage achieved normative status 
(in federal law, at least) at the very moment that the homosexual was rendered 
unambiguously and often quite literally un-American? In drawing attention to this 
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possibility, I have indicated some of the ways that the intertwined narratives of 
interracial desire and same-sex desire have been produced, and, most optimisti-
cally, I would like to think that being self-conscious about their production might 
lead to their transformation. In the broadest terms, I hope that my reading shows 
the need for an approach that historicizes the juridical production of racial and 
sexual formations simultaneously and that can account for the ways that ideolo-
gies of race and sexual orientation have been mutually constituted in U.S. law and 
policy making.
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