
Blakey v. Continental Airlines, Inc. 

751 A.2d 538 (N.J. 2000)
O'HERN, J.
"According to a venerable principle of disputation, the power to frame the question includes also the power to control the answer.”  Des Moines Register & Tribune Co. v. Dwyer,
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 542 N.W.2d 491, 503 (Iowa 1996) (Harris, J., dissenting).  In this employment discrimination case against Continental Airlines and certain of its employees, one way of framing the issues is whether: 

1.  "If an employer provides an [I]nternet 'forum'--an electronic bulletin board--for employees' use, does it have a duty to monitor e-mail postings to ensure that employees are not harassing one another?" 
2.  May "a Continental pilot living in Seattle, based out of Houston, [file a complaint in a New Jersey court] about electronic statements on the employee network because Continental was headquartered in New Jersey?"  [FN2]
The answers to those questions are easy.  The answers are not quite so easy when the questions are stated as follows: 

1.  Should an employer, having actual or constructive knowledge that co-employees are posting harassing, retaliatory, and sometimes defamatory, messages about a co-employee on a bulletin board used by the company's employees, have a duty to prevent the continuation of such harassing conduct? 

2.  Should employees of Continental Airlines reasonably expect to be subject to the personal jurisdiction of New Jersey when (a) they have published in that forum defamatory statements that are intended or are foreseeably likely to injure the co-employee in the exercise of her protected rights to be free from discrimination, and (b) they have done so in retaliation for a co-employee having sought in that forum, where her work activities were centered, the protection of the forum's laws against discrimination?
It seems to us that if the facts are stated thus the answers to the questions should be "yes.”  Because the facts may be somewhere in between, we cannot provide categorical answers to the questions.
The case appears to have proceeded on the thesis that there could be no liability if the harassment by co-employees did not take place within the workplace setting at a place under the physical control of the employer.  Although the electronic bulletin board may not have a physical location within a terminal, hangar or aircraft, it may nonetheless have been so closely related to the workplace environment and beneficial to Continental that a continuation of harassment on the forum should be regarded as part of the workplace.  As applied to this hostile environment workplace claim, we find that if the employer had notice that co-employees were engaged on such a work-related forum in a pattern of retaliatory harassment directed at a co-employee, the employer would have a duty to remedy that harassment.  We find that the record is inadequate to determine whether the relationship between the bulletin board and the employer establishes a connection with the workplace sufficient to impose such liability on the employer.  We remand that aspect of the matter to the Law Division for further proceedings in accordance with this opinion.
Concerning the issue of personal jurisdiction, we find that defendants who published defamatory electronic messages, with knowledge that the messages would be published in New Jersey and could influence a claimant's efforts to seek a remedy under New Jersey's Law Against Discrimination, may properly be subject to the State's jurisdiction.  Although advances in electronic and Internet technology have created new ways to communicate, the sources of personal jurisdiction remain constant.  Specific jurisdiction may be exercised over non-resident defendants by applying traditional principles of jurisdictional analysis irrespective of the medium through which the injury was inflicted.  Because the record is inadequate to determine the jurisdictional facts, we remand the jurisdictional issues for further consideration.

A.
* * * * Tammy S. Blakey, a pilot for Continental Airlines since 1984, appears from the record to be a highly qualified commercial airline pilot.  In December 1989, Blakey became that airline's first female captain to fly an Airbus or A300 aircraft (A300).  The A300 is a widebody twin-engine jet aircraft seating 250 passengers.  Plaintiff was one of five qualified A300 pilots in the service of Continental Airlines.  Shortly after qualifying to be a captain on the A300, Blakey complained of sexual harassment and a hostile working environment based on conduct and comments directed at her by male co-employees.  From 1990 to 1993, Blakey was based in Newark, New Jersey, but lived in Arlington, Washington.  According to Blakey, in February 1991, she began to file systematic complaints with various representatives of Continental about the conduct of her male co-employees.  Specifically, Blakey complained to Continental's management concerning pornographic photographs and vulgar gender-based comments directed at her that appeared in the workplace, specifically in her plane's cockpit and other work areas.
In February 1993, Blakey filed a charge of sexual discrimination and retaliation in violation of Title VII of the Civil Rights Act of 1964 and the Civil Rights Act of 1991 against Continental with the Equal Employment Opportunity Commission in Seattle, Washington, her home state.  She simultaneously filed a complaint in the United States District Court in Seattle, Washington, against Continental for its failure to remedy the hostile work environment.  Because Blakey's major flight activities had been out of Newark International Airport, the United States District Court granted Continental's motion to transfer the action to the United States District Court for the District of New Jersey.  Continental requested the transfer to New Jersey because Blakey was based in Newark, her allegations were predicated on unlawful employment practices that took place in New Jersey and the Continental personnel responsible for investigating Blakey's complaints also were based in Newark.  Continental's motion to transfer was granted on May 13, 1993.  At her own request, Blakey transferred to Houston in May 1993.  To be relieved of the continuing stress that she had experienced in Newark, Blakey assumed a voluntary unpaid leave of absence beginning in August 1993.

B.
In the midst of that federal litigation, her fellow pilots continued to publish a series of what plaintiff views as harassing gender-based messages, some of which she alleges are false and defamatory.  From February to July 1995, a number of Continental's male pilots posted derogatory and insulting remarks about Blakey on the pilots on-line computer bulletin board called the Crew Members Forum ("Forum").  The Forum is accessible to all Continental pilots and crew member personnel through the Internet provider, CompuServe.  When Continental employees access CompuServe, one of the menu selections listed in the "Continental Airlines Home Access" program includes an option called "Continental Forum.”  Like many other large corporations today, Continental's computer technology operations are "outsourced" or contracted-out, in this case to a company called Electronic Data Systems ("EDS").  EDS manages Continental's information systems including the CMS, which contains information on flights, crew member schedules, pay and pilot pairings.  Continental requires that pilots and crew "access" the CMS in order to learn their flight schedules and assignments.  To access such a system is, in essence, to call in through a computer or telephone.
Continental personnel access the CMS in three ways.  Continental personnel may access the CMS through "dumb terminals" located in crew locations throughout the Continental network through a direct line to Continental's main computer system that is managed by EDS and maintained on a mainframe computer in North Carolina.  Flight crew members also may access CMS through a voice response system by dialing into the system on a regular telephone.  The third means of access to the CMS is to connect to the system through an Internet service provider (ISP), in this case, CompuServe, a wholly owned subsidiary of America Online, Inc. (AOL).  CompuServe is the ISP approved by Continental to provide pilot and crew access to the CMS.  To access the CMS through CompuServe, Continental personnel simply need a personal computer, a modem (a device that connects the computer to a phone line), and a phone line.  CompuServe provides "membership kits," containing customized computer software to all Continental personnel who may wish to connect to the CMS in this manner.  The CompuServe software provides access to the CMS to any individual with a Continental employee identification number that identifies that individual as a pilot or crew member.  As part of the package provided to pilots and crew personnel, CompuServe made the Crew Members Forum available for crew members to exchange ideas and information.  According to Continental's witnesses, CompuServe charged $5.80 per hour to provide a direct connection between Continental's main computer system and CompuServe.  Three percent of that charge is paid back to Continental to defray any costs incurred by Continental.

CompuServe charges pilots and crew members a monthly fee for Internet access.  Perhaps to enhance the appeal of its product, CompuServe provides the Crew Members Forum for pilots and crew members to exchange messages.  In the parlance of the Internet, this is described as a virtual community.  Community is about communication and interaction among people of shared interests, objectives or purposes.  When community members such as employees communicate with each other, they build relationships.  "[I]ntranet communities are typically created to improve collaboration and knowledge sharing among employees.”  Joseph Cothrel, Virtual Communities Today, The Journal of the Association for Global Strategic Information (July 1999).  The Crew Members Forum essentially serves as an Intranet system.
Access to the Crew Members Forum is available only through CompuServe.  The Forum is not accessible through the dumb terminals.  The Forum is like a bulletin board where employees can post messages or "threads" for each other.  At the time of trial, the Law Division stated that "only 250 employees nationwide had access to the Forum at the time that [ ] defendants published their statements.”  System operators, or SYSOPS as they are called, provide technical assistance for the Forum.  SYSOPS were Continental crew members who volunteered with CompuServe for the position and received no compensation from Continental for that work.  Although it was said that Continental management was not permitted to post messages or reply to any messages on the Forum, its chief pilots and assistant chief pilots had access to the Forum if they signed up with CompuServe to utilize the CMS.  Relying on deposition testimony of the Director of Crew Systems and Planning, plaintiff asserts that chief pilots are considered management within Continental.  Although Continental may have no duty to monitor the Forum, it is possible that a jury could find that Continental had knowledge, either direct or vicarious through managerial employees, of the content of certain messages posted on the Forum.

C.
The first messages or "threads" posted about Blakey by various male co-employees appeared in February 1995.  On February 2, 1995, Defendant Donald Jensen wrote:

[The female pilots pursuing legal claims] are taking advantage of the fact that they are women to pursue these lawsuits.  They see an opportunity to make money out of this situation to the detriment on [sic] their "union brothers" and are pushing it to the limit.  If this lawsuit were being filed by a man, what do you think the reaction on this forum would be?  It would be ridiculed beyond belief.  
On that same day, two other messages were also posted.  Defendant Mark Farrow wrote, 

I strongly believe that [Blakey and another female pilot who had filed suit against Continental] are looking to justify their past records by blaming this pilot group, and holding this company liable for not tipping the scales in their favor...  I don't support harassment of any kind, but do you think these pilots got their reputations just because they are women?  I don't!  Do you think the company can actually police the thoughts and "writings on the walls" of a few individuals?  I don't! 

Defendant Thomas Stivala wrote that "Tammy has problems not because she is a woman but because she doesn't possess the skills to interact with crew members effectively."
On February 25, 1995, Defendant Mark Farrow discussed Blakey and another female pilot who had apparently filed a suit against Continental.  He described them as
opportunists who choose to blame everyone else for there [sic] inabilities to perform to standards.  Such is the case with both of these individuals.  They are weak pilots by reputation, and have alienated themselves from their peers with their boorish behavior.  They seek to justify their inadequacies with lawsuits that blame you and I for their shortcomings; as well they seek a windfall at all of our expense!
In March 1995, Defendant Joe Vacca stated that he was "curious if Ms. Blakey will reimburse [Continental] for the: 1) Engine she overtemped and destroyed.  2) The $250,000 in hail damage done when she flew through the TRW, with the F/O trying to tell her not to go through the WX [weather] etc. etc.”  In the same thread, he also said that 

I am personally and professionally disgusted with [ ] individuals crying the blues through the legal system, chisling [sic] money out of all of our pockets in the long run, and using this issue for personal financial gains...  [I]f the porn bothers you, don't look.  I am just as offended with all the religious material that is showing up lately on the B737.  But I don't go crying to the CPO.  I leave it for what it's worth.
On July 15, 1995, Vacca sent another message to a female Continental pilot named Nancy Novaes.  In that communication, he stated 

[t]he closest I have ever come to wetting my pants in an airplane was when [Blakey] was in a window seat.  I'm sure that my recollections of this wonderful trip will then be "gender biased"....  Now don't start your feminazi routine with me (remember awhile back you did say you were my favorite feminazi).  I don't have a gender problem here.  In fact if the PERSON involved was named Tommy Blakey I would be just as scathing.  I think what she is doing is reprehensible, cheap and is another example of how warped the justice system has become.  
On July 21, 1995, Vacca transmitted the following message: 

Lawsuit, lawsuits lawsuits.  That is all we hear about Tammy Blakey.  You need to prey on a legal system that does not stand up to people who are vexatious and try to get even for their own lack of interpersonal skills.
***
In my opinion, you are a wart (really bad choice of words with your ALLEGED problem) on the judicial system.  I have zero respect for you and your kind.  
Ten days later, Vacca again communicated with Nancy Novaes.  He stated 

[p]erhaps Kaye [Riggs] and I are the only ones with the balls (really bad choice of words huh Nancy?) to stand up and disagree with the feminazis among us.
On July 14, 1995, Defendant Kaye Riggs stated

[m]y point with Tammy is that she doesn't really belong here anyway, at least to my mind, and I, personally, don't care what she has to say about anything.  I believe her lawsuit is bogus, the charges patently false, and that she is out to get a quick buck.  Why don't you ask her about the training she was given, far in excess of the sylabus [sic], just to be able to pass the PC's? 

A few days later, Riggs communicated to Blakey directly "about the engine(s) on the A-300 you burned up by overtemping?"  He asked if this was "[a]nother male lie?"  In another thread, Riggs stated 

...  I also heard you crashed your floatplane ...  is this a damned lie too?  I only have second-hand word of this but, since you might like to sue this person, too.  I'm afraid I can't reveal my sources ...  
Also, is your lawsuit against me in the works?  Just checking ...  
Blakey later certified that she has "never crashed a floatplane, ...  never took training 'far in excess of the syllabus in order to pass her PC's, and never 'burned up' an engine and caused $250,000 in damage when [she] flew with TRW."

D.
[The lower courts concluded that Continental was not responsible for the misconduct of its employees and the New Jersey Supreme Court decided to review the case.]

II.

A.
We do not purport to be experts on the complexities of the Internet or other forms of electronic communication, whether wired or wireless.  We have made every effort, however, to describe the relationship between the Crew Members Forum and Continental Airlines in the language of those who do not possess a sophisticated knowledge of current computer technology.
To put the issue in perspective, we need to shrink the context a bit.  There was a television series a few years ago called "Wings.”  Wings (NBC television broadcast, April 1990 through May 1997).  The program concerned a small, regional airline, its pilots, ground crew and maintenance people.  If there were at that small airport a lounge used exclusively by the pilots and crew of that airline and a bulletin board in that lounge contained the same or similar comments and asides by the pilots and crew, there would be little doubt that if management had notice of messages that met the required substantive criteria of being "sufficiently severe or pervasive to alter the conditions of employment and to create an intimidating, hostile, or offensive working environment," Lehmann v. Toys 'R' Us, Inc., 626 A.2d 445 (1993), a cause of action for hostile work environment sexual harassment could be asserted.  And if there had been a nearby place frequented by senior management, pilots and crew where one of the crew was regularly subjected to sexually offensive insults and if that harassing conduct was a continuation of a pattern of harassment in the workplace, an employer that had notice of the pattern of severe and pervasive harassment in and out of the workplace, would not be entirely free to disregard the conduct.
The question in this more complex case is whether the Crew Members Forum is the equivalent of a bulletin board in the pilots' lounge or a work-related place in which pilots and crew members continue a pattern of harassment.  The trial court correctly perceived the role of the Forum when it asked: 

So what's the difference?  What's the critical difference now we've taken it off this wood and whatever it is, cork material, that a bulletin board is made out of, and now we've electronically put it on the Internet.  Now, what are the critical differences that now take it out of something that Continental could be responsible for as a workplace, or work-related item.

B.
This Court has recognized that harassment by a supervisor that takes place outside of the workplace can be actionable.  American Motorists Ins.  Co. v. L-C-A Sales Co., 713 A.2d 1007 (1998).  In American Motorists, the Court "note[d] that whether specific acts of harassment or discrimination took place outside of the workplace, such as harassing telephone calls ..., is of no consequence because such conduct nevertheless would have arisen out of the employment relationship between [the plaintiff and the defendant corporation].”  Ibid.
Thus, standing alone, the fact that the electronic bulletin board may be located outside of the workplace (although not as closely affiliated with the workplace as was the cockpit in which similar harassing conduct occurred), does not mean that an employer may have no duty to correct off-site harassment by co-employees.  Conduct that takes place outside of the workplace has a tendency to permeate the workplace.  A worker need not actually hear the harassing words outside the workplace so long as the harassment contributes to the hostile work environment.
* * * *

C.
Plaintiff alleges that she gave notice to Continental as early as March 1995 by forwarding copies of the offending "threads" to Continental's counsel as notice of the continuing harassment.  If such notice was given, Continental's liability will depend on whether the Crew Members Forum was such an integral part of the workplace that harassment on the Crew Members Forum should be regarded as a continuation or extension of the pattern of harassment that existed in the Continental workplace.
Our common experience tells us how important are the extensions of the workplace where the relations among employees are cemented or sometimes sundered.  If an "old boys' network" continued, in an after-hours setting, the belittling conduct that edges over into harassment, what exactly is the outsider (whether black, Latino, or woman) to do?  Keep swallowing the abuse or give up the chance to make the team?  We believe that severe or pervasive harassment in a work-related setting that continues a pattern of harassment on the job is sufficiently related to the workplace that an informed employer who takes no effective measures to stop it, "sends the harassed employee the message that the harassment is acceptable and that the management supports the harasser.”  Lehmann v. Toys 'R' Us, supra, 132 N.J. at 623.  * * * * 
D.
On remand, the trial court should first determine whether Continental derived a substantial workplace benefit from the overall relationship among CompuServe, the Forum and Continental.  The record does not disclose that Continental sought the Forum's inclusion on CompuServe's menu.  Still, it appears to us that a business enterprise would derive the same benefits from having its employees connected as would a law firm or the judiciary itself.  We have become familiar with the process through which the judiciary's employees and its several jurisdictions may be connected by the Internet.  That process is well known by now.  The problems that developed in our fathers' offices are likely to develop in the offices of the future.  Business counselors caution employers that they should have policies that deal with sexual harassment on the message centers of this changing world.  That does not mean that employers have a duty to monitor employees' mail.  Grave privacy concerns are implicated.  It may mean that employers may not disregard the posting of offensive messages on company or state agency e-mail systems when the employer is made aware of those messages.
The Law Division should initially determine whether a triable issue of fact is presented concerning whether the Crew Members Forum should be considered sufficiently integrated with the workplace to require such a response by an employer.  For example, the record does not contain the contract between CompuServe and Continental.  In addition, at the time of these proceedings, use of the Internet was in the beginning stages.  The number of current users would be relevant to the benefit that Continental might derive from the service.  It appears to us likely that Continental crew members who subscribed to CompuServe did so because of access to the CMS.  In essence, Continental "outsourced" what another organization might call its own network.  When a crew member accesses the CMS through CompuServe, the menu of options listed under the "Continental Airlines Home Access" includes both the "Crew Services/Forum" and "Continental Forum.”  The ability of Continental employees to access the information provided on the CMS benefits Continental by improving its efficiency and operations.  The ability of the Continental employees to communicate with each other on the Forum would likewise appear to be a benefit.
CompuServe's role may thus be analogized to that of a company that builds an old-fashioned bulletin board.  If the maker of an old-fashioned bulletin board provided a better bulletin board by setting aside space on it for employees to post messages, we would have little doubt that messages on the company bulletin board would be part of the workplace setting.  Here, the Crew Members Forum is an added feature to the company bulletin board. 
To repeat, employers do not have a duty to monitor private communications of their employees; employers do have a duty to take effective measures to stop co-employee harassment when the employer knows or has reason to know that such harassment is part of a pattern of harassment that is taking place in the workplace and in settings that are related to the workplace.  Besides, it may well be in an employer's economic best interests to adopt a proactive stance when it comes to dealing with co-employee harassment.  The best defense may be a good offense against sexual harassment.  "[W]e have afforded a form of a safe haven for employers who promulgate and support an active, anti-harassment policy.”  Cavuoti, supra, 161 N.J. at 121.  Effective remedial steps reflecting a lack of tolerance for harassment will be "relevant to an employer's affirmative defense that its actions absolve it from all liability.”  Payton v. New Jersey Turnpike Auth., 148 N.J. 523, 536-37, 691 A.2d 321 (1997).  Surely an anti-harassment policy directed at any form of co-employee harassment would bolster that defense.

III.

A.
The more difficult issue in this case is that of personal jurisdiction over the pilots who are alleged to have defamed the plaintiff in apparent retaliation for her assertion of rights protected under New Jersey's Law Against Discrimination. 
The parties have viewed the case as presenting novel issues of Internet jurisdiction.  * * * * This case is a poor vehicle through which to explore the complexities of personal jurisdiction in an age of electronic commerce: 

In recent years, scholars have debated whether the Internet is a unique environment that requires a new set of legal rules.  Many believe that the Internet should be governed in a manner suited to its particular history, customs, and technological capabilities.  The question that remains is how different Internet governance should be in order to accommodate the Internet's novel circumstances and adapt to explosive growth in users, commerce, and political stakeholders.  
Developments in the Law--The Law of Cyberspace--The Domain Name System: A Case Study of the Significance of Norms to Internet Governance,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=3084&FindType=Y&SerialNum=0111026744" 
 112 

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=3084&FindType=Y&SerialNum=0111026744" 
Harv. L.Rev.

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=3084&FindType=Y&SerialNum=0111026744" 
 1657 (May 1999)(internal footnotes omitted).
We leave to the proper commercial setting those complex issues.  An example will suffice: 

[T]ake the following scenario:  assume that a New Yorker flying over Ohio engages in an in-flight video conference call with a Californian, temporarily in Hawaii, via a modem in his laptop computer.  Then, during the conversation, the Californian sends a contract of sale to the New Yorker who ends the conference call, goes off-line, and edits the contract attaching his electronic signature to it.  While over Denver, the New Yorker e-mails the "signed" contract to the Californian.  Now suppose that the Californian claims he did not receive the signed contract and refuses to deliver the goods.  Where can suit be brought?  Where should suit be brought? 

Under the current scheme, we would look to the connections that the California defendant has with any particular forum state.  Among these we would include the physical Internet contacts, the act of sending the e-mail while over Denver, receipt of the contract while over Ohio, sending the contract from Hawaii, etc.  Should it matter where any of these events took place, or should we instead focus on the volitional acts of the parties and their accompanying effects? 

Todd D. Leitstein, A Solution for Personal Jurisdiction on the Internet,
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 565, 569 (Winter 1999).
A body of law is developing in this area.
B.
Rather than to attempt to create a new order of jurisdictional analysis adapted to the Internet, we prefer in this case to adhere to the basics.  At one time, the principles of personal jurisdiction were based on concepts of power:  Did the State have power over the person or property?  The exercise of that power depended on the physical presence of the subject person or property within the territory of the forum state.
* * * * 
* * * * Eventually, in International Shoe Co. v. Washington, the Court cast those fictions aside and held that a state court's assertion of personal jurisdiction does not violate the Due Process Clause if the defendant has "certain minimum contacts with it such that the maintenance of the suit does not offend 'traditional notions of fair play and substantial justice.' "  326 U.S. 310, 316 (1945).  * * * * 

* * * *

C.

 (1) Did defendants have the requisite "minimum contacts " with New Jersey?
The first step is to determine whether defendants have had the requisite minimum contacts with New Jersey.  We evaluate the minimum contacts of a defendant on a case-by-case basis.  
* * * * 

In this case, the question is whether the harassment was expected or intended to cause injury in New Jersey.  * * * * 
If this case had arisen just a few years ago and the offending communications had been placed in The New York Times or U.S.A. Today, with the expectation or intent that the publications would affect the pursuit of Blakey's LAD claims in New Jersey, we would have little difficulty in exercising jurisdiction over the defamatory statements.  The messages would have been published in New Jersey, albeit in print versus electronic form.  A claimant who was in the process of vindicating her rights in a forum in New Jersey would surely feel the effect here.  It would be a paradox if electronic communications, with their instantaneous messaging, would lessen the jurisdictional power of a state.
In the past, this Court has concluded that the means by which a message is communicated is not as important as the quality of the contact.  Thus, the critical factor is not the transmittal of messages by mail or telephone within the state, it is the nature of the contact.  On the other hand, when a merchant uses the instrumentalities of commerce to tap an interstate market for its product, such wire and mail communications are relevant contacts to be considered.  We are satisfied that if defendants' statements are capable of a defamatory meaning and were published with knowledge or purpose of causing harm to plaintiff in the pursuit of her civil rights within New Jersey, those intentional contacts within the forum would satisfy the minimum contacts requirement of International Shoe.
 (2) Would the assertion of jurisdiction affect traditional notions of fair play and substantial justice?
* * * * 

In this context, that is the flip-side of the purposeful availment doctrine, we may ask whether the offending party could reasonably anticipate that the forum state would have a substantial interest in vindicating the personal rights of the injured party.  Examples of a forum's interest in deterring conduct that takes place outside of the forum may be drawn from criminal and administrative law.  In the enforcement of anti-discrimination laws, the jurisdictional focus is on the forum where the effect of discrimination occurs.
Because defamation was alleged to be part of the harassing conduct that took place on the Crew Members Forum, it would be fair to posit jurisdiction where the effects of the harassment were expected or intended to be felt.  The center of gravity of this employment dispute was in Newark, New Jersey.  Early in the federal case, Continental had claimed that "the evidence of a hostile environment in locations other than Newark [was] irrelevant to Plaintiff's claim.”  * * * *  The effect of retaliatory falsehoods on the worker could reasonably influence the anti-discrimination policies of the forum by deterring her resolve.  In these circumstances, we do not believe that it is unfair that the forum where the discrimination took place should exercise jurisdiction over the allegations of defamatory retaliatory harassment.

D.
However, in fairness to defendants, we cannot determine whether they knew that at the time of their defamatory statements plaintiff was actually pursuing this action in New Jersey.  We find no indication that discovery from the individual defendants has been obtained.  Under the second prong of International Shoe, it may simply not be fair to invoke the jurisdiction of the State of New Jersey.  Questions to be answered are whether the pilots knew that plaintiff was seeking to vindicate her rights in New Jersey and whether they knew that their messages would be published in the forum.
* * * * 

The trial court should therefore approach the jurisdictional issue on a step-by-step basis.  * * * * Concerning the defamation claims remaining, plaintiff should state with specificity the factual basis of her jurisdictional claims as we have outlined the law.  The burden remains on plaintiff to allege or plead sufficient facts with respect to jurisdiction.  * * * * 
IV.
Having put the threshold issues in a more modest perspective, it is our hope that the parties, with assistance of active case management at the trial level, will approach the substantive issues with a similar outlook.  Many of the messages complained of appear to us to be not capable of a defamatory meaning.  Some of the messages appear to be expressions of opinion concerning the pending litigation, the truth of which simply cannot be assessed.  Some may be capable of a defamatory meaning in that they adversely reflect on plaintiff's fitness to conduct her profession, for example, that she destroyed company property.
The first step is to sort out those statements that cannot be regarded as harassing or defamatory.  Concerning those that may be viewed as harassing, the court must determine if triable issues of fact are presented concerning whether (1) the Crew Members Forum was sufficiently integrated with Continental's operations so as to provide a benefit to it; (2) the employer had notice of the conduct; and (3) the conduct complained of was "severe or pervasive enough to make a ...  reasonable [person] believe that ...  the conditions of employment are altered and the working environment is hostile or abusive.”  Lehmann v. Toys 'R' Us, supra, 132 N.J. at 603-04.  In addition, employers facing a retaliatory harassment claim may assert an affirmative defense based on their exercise of reasonable care to prevent and promptly correct any harassment.  A demonstrated promptness to correct harassment on Continental's part may leave no triable issue of fact on its liability.
Concerning the messages that are capable of a defamatory meaning, assuming that jurisdiction may be found, the court should evaluate the claims to determine if the content is capable of a defamatory meaning * * * .
* * * * 
Finally, we would hope that an employer who cherishes its reputation for caring for its customers would use its good offices to resolve this long simmering disagreement among its key employees, whose harmony would appear crucial not only to efficient flight operations but to general public safety as well.
The judgment of the Appellate Division is reversed.  The matter is remanded to the Law Division for further proceedings in accordance with this opinion.  In view of our disposition, we do not consider the various motions filed by parties, the resolution of which should be left to the Law Division.

PAGE  
12

